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thet
sups
title

the Gricvence Boord procedures
v the chapler 75 procedures under
5, Unlted Siates Code. Obviously,

|/ oihiug in this section or in the rest of.

. e tid culs o the right of 2 member
¢ thz Fcrelsn Service to zppezl to the
Yferit Syslems Protection Zoerd, the
Zquzl Imployment Oppoeriuzity Com-

the Speciel Counsel, or Federal
under the provisions of any other

jrosiiataie
court,

L’LF\'.
Vd /’ FORMIER SPOUSI PENSION .
7/ Before I begin my exsianziion of this
7 szction, I want Lo point ot & {ypogreph-

ical ¢rror in the conferencs. report. In

ihe st sentence of seclion 2i4ia)(3),

e e zhould be Yor” the seccnd time

it appeess.

Tiie conference committes edepted the”

Senate language on retiremeazt benefits

Zor divorced Forelzn Bervice spouses, with
three modifications.

Tirst, the efective date provision (Sec-
ton 2403(e) (2)) was revised so thas the
provisions relating to the rights of for-
mer spouses to receive suwwvivor ennulties
epp)y only ian the cases of individuals
who become former spouses gfter the
eleciive ¢zte of the act—Fekruary 15,
1981,

Secend., 8 new provision was added to
permit &n individual who prior to the
efective Cate of the act had a former
spouse to elect to provide a survivor bene-
&t for the former spouse. .

Tiird, new provisions were z2dded to
~zrmit the parties to enfer into spousal

porcs:
ezrezments regerding their respective
rights under chapter 8 of this bill. Such

agrecment will be glven the same ef-

¢ &z 8 court order gliowing the parties

2iust their respective rights with-
the necessity of going to court.

This legisiation attempis to remedy an
imequily in current Federz] retirement
polics—its fzilure to assure retirement
rroteciion to spouses &nd divorced
spouses ol rFederzal employees. Where
social security provides automatic bene-
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Sts for epcuses end former spousss, mar-

med zt least 10 yeors, Federal retirement
lew has previously not reccznized the
contribution of the nonworking spouse or
Isrmers spouse.

In zpproving the provisions in the For-
eizn Service Act, Congress recoznizes the
vested interest of the nonworiing spouse,
There h2s been s traditionsl division of
izbor in families by which —en sssume
the breedwinning function end wemen
essume family responsibilities, By taking
ome cut of the work force to raise {fam-
{jes, women socrifice thelr o= work or-
portunities to promote their husband's
czreers. As o result of long periods cut
¢l the work ferece es well gs their own job
mobility, women have beex prevented
frem building thelr own retirement credit
znd frem vesting for their owx pension.
Tne fzivre of the pensicn system to rec-:
cgnize the value of the suppart services
rrovided by the wife has permitt
women (o {all between the cracks of our
ronsicn syetem zxd sufler the cruel con-
geguences of poveriy in oid a2ge. -

Cengress rejected the proposal that
reliremment bepefits for Foreign Service
civerced spouses be left sirictly to the
Ciscretion of the Stele courts. Instead
Cengress acopted Federal guidelines to
ertitie divorced spouses to 8 pro rata por-
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tion of the retircment aonuity and gur-
vivor benefits besed on the number of
years of marriage during crediteble years
ol service, unless the court decided or the
partles grresd otherwise. o

The rationale for the Federal pro rals
guidelines was staled in the reporis of
both the Xouse Commities on Forcign
Aflairs and the Senzte Committes cn
Foreign Relations:

Equelly urpsstisiectory is the decisica to
leave tnis problem to s solunion by court
order. Access Lo the courts is expensive, par-
ticuiarly for individusis such 2s Poreizo
Bervice spouses who typicslly have po jebs,
Do insurance, apd no otber {ncome to spenk
Of. There {8 no real precelexi for awareizg
to former spouses & percentnge of pensits or
survivor ennulties. In additinn, widely varye
ing ¢ivorce laws {rom state to state would re-
sl ir diflerent awards of & Pedernl benest
for tbe siune deprivations. Purnthermore, there
is Jittle o no ewareness amozng the Jegal
coramunity of the speciel problems faced by
Forelgn Service spouses. Finslly, overseas
service freguently resiits in cuttiing o these
individuels frem thelr community roots,
theredy exzcerbating the prodblems rermally
fzced Dy women sceking divoree. In particu-
lar, this resuits in rellance ©2 & husSand's
lawyer or oo his recommendations, Section
814, therefore, seeks to provide somne protec-
tion fer these Inéividuels through the rmech-
a.nl;n of the retircment system.,

[ As a reswt of the introduction of “no

fzult” divorce in the lest decade £nd its
adoption in all but 2 States, the num-
ber of divorces has soared to 1 miilion
annuzlly. Since “no fzult” was edopied
without the eccompanying economic pro-
tections for ponworking spouses a2d8vo-
cated by the Femily Law Bection of the
Americzn Bar Assoclstion, women suf-
fer=d the economic burden of divorce. A
1978 cansus survey indicztes that only 4
percent of divorced women receive any
elimony. Moreover, 78 percent of wome
with custody of their children rececived
not 1 cent in child support trom the fath-
ers of these children.

Therefore, I hope the courts will be re-
sponsive to this change in the law. Prior
to passage of this act, courts were pro-

ited from ewarding the survivor bene-
fits to older women who hed spent Jong
and honorable careers in the JForeizn
Service end had no other source of re-
tirement income. Now that Congress hes
changzed this defect in the retiremnent iex,
I expect courts to consider survivor bene-
fits in 21l future Foreign Service divorce
cases, -

The committees were deeply aware of
the ineguities dealt to Foreign Service
spouses who were divorced prior to this
act. To emelicrate their plight, the con-
ference report permits 8 perticipant or
former participent of the Poreign Service
Tetvirement system to elect to provide s
survivor benefit for & former spouse. Ob-
viously, if e participant can elect to pro-
vide such benefits, & court, i the drua-
tion warrants, con crder a participant to
elect to provide survivor becefits,

Our Intent is not to force the reopen-
Ing of numerous divoreces. There zre
cases, however, in which ezuity and fals-
ness reguire the courts to reconsider pre-
existing property settlements. In deocjc-
ingz whether {o reopen old ceses, courts
thould consider theé avallabi¥ty of sur-
vivor benefits under section 2108 rew
property.
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Woreover, couples should be pormitied
to recpen recoilstions rerariing thor
property scitlemernts, If they egree 4.t
the divorced spouse should raceive the
suervivor btonefits, the courts should
honor suci negotiations and permit the
divorzed sw/zse to pay £ny back pay-
ments due { this s part of the spousal
egreaincnt,

Tee new lew states that the presump-
tico of pro rata entitlement will become
eJective unless changed or rejecied by
& court within 12 monibs alier the cate
¢! divorce or annulmernt becomes £azl.
However, there is po time limit stipu-
lated by the iegislation thz¢ would re-
strict the previcions of e spousal agree=
ment er court order csncerning elresdy
diverced Forelgn Service spouses.

In cases where & final decree has been
issued, but no valid property agreemen:t
has been rigned, the puidelines provided
in this zct are intended to epply, -

It should be emphasized that seclion
807(¢c), which permits en incdivicual to
ceclize to sccert all or any part of the
ennuity by subtmitting s signed weaiver to
the Sccrerery of State, applies only to
the portico of the snauity to which the
Foreign 8ervice perticipant is entitled.
In no way may the pertlcipant Lmmit the
entitlement of the former spouse.

Secticn £06(b) (1) (D) parmits the Sez-
retary of Siate to prescribe regidetions .
uncer whish a perticipant or {ormer par«
ticipant may make 2n eiection concern-
ing survivor benefts withoul the pore
ticipani's epouse or forzmer gpouse if the
participant eststlishes to the saiisfzze
tion of the Secretary ¢! State thet the
pzriicipant doss no know, and has teker

all rcascaable steps to determine the

wherezbouts ¢f the spouse or former
spouse. Obviously, where the pariicipant
does not taze reasonablie steps to find the
missing spouse or former spouse, that
spouse or formér spouse, U he or she
lzter appezred, would have & cause of 8e-
ticn egainst the participent cr the Ses-
retesy of Sizte or both {for the damages
uffered us 2 result of the improper elee-
tion. :
In the futiwe, I thiok that the Con-
gress sheuld teke another Jook &t re- -
tirement benefts for those Foreigh Serv-
ice spouses who did not benefit from this
bl I think thaet the Government has
fajled to provide sdegusticompensation
to those spouses in exchange for their
vears of frequent moves to foilow the
Foreign Szrvice ofcer and unpzid hours
of service performing representational
duties. Txtil Oédtober 1, 1875, when the
Foreien Service Retirement Sysicm was
changed (o be mede consizient with the
Civil Service Retirement System, there
was a mandated surviver annuity for the
Toreign Service spouse designeiing the
spouse &5 benellciary by neme, i &n In-
strument which both spouses signed.

Lioresver, the spouse was enititled to taisT

zrnuity, eTen if a3 £ widow she remarries
beiore age €0. I Co rct think thaet Cen-
gress csn ciose the bocks on the Ferelgn
Eervice spouse issue unt!! it has done
eomething for these spouses who have
received no recompence. Cne possidle so-
Jation would be to use the grontee widow
spproach adopied earlier by the Forelgn
Eervice tirement Act. It provided a
minimum survivor srnulty for those

-
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wigsws whose husbands had not taken &

' reducticn in the primisry annuity to pro-

vide survivor bencsits and thiereby retro-
artively cnabied (hem to recelive & sur-
vivor annuity.

Th=2bill requrics the Secretary of State
gnnually to inform partic p.znts and
thetr spouses end former sopuses of their
richis under section 814 of the bill. Cen-
gress expects thatl the State Departraent
wil} involve the Family Lizicon Ofice
{n notlfying perticipants end their
srouses gnd {ermier spouses of ‘the right
conferred by this hill. We expect eggres-
sive eTorts to notllr individuals of their
new rights.

Provicions ¢f the sct permit parties to
entor Into spouszl zgreements with re-
spect to thelr rights under chapter €.
Such zz agreement will b2 given the
same eJect 8s & court order, sllowing the
p de. to ad.,x_m the.r respecdve ghts

court order. I urgc the Secretary of Stote
to review, sdvise, end generslly =ossist
participants and thelr spouses in the
wTiting of spouse! egreements, The See-
reiary should provide advisory opinicns
to pariicipants and their spouses cor
sormer spouses on whether thelr <,»cus.d.
egreements can be honored. .
Thnis pew retirement lew should be in-
terpreted consistent with its intent by
bO-u the courts and the Depariment of
Stete. It is the intent of Congress ‘shﬁ»
'F.:’eizﬂ Servize diverced spouses be pro-
e.\.‘c:l sgelnst poverty in old sge. Regi-
icticns end decisicns that restrict these
p'ozect_‘ons are ccnirery to the v-r'" of

- Cengress.

Tbe reason I fesk cons’:.rsined t-:) cm-
phacize this point 5 that the OS5 ce of
Personnel Manegement hs.s gone oui of
its wzr to write restrictive regm "*‘10“.5
that heve resulted in the denial of cours
oréers contrary to the will of Co:gress.

Ywher Public Lew 85-3653 went into
effect on Seotember 15, 1678, it mandeted
the OZize of Personne! Management “to
henor the terms of any court decree of
c’.nc-'c° ennu'ment, or jegal separstion,

the terms ¢! any covri order or coust-
_apprc-:ed property settlement egreement
incident to eny court decree ¢f divorce,
eonulmedt, or legal sepsration.”

Tne intent of the law seems ciezar
chouvgh, bot the OTce of Personnel Man-

egement has messed it up.

In 8 July 28, 1680, repert on the im-
rlementztion of Public Law 25.-36€, the

Genere! Accounting Office reporis that-

the Cflice of Personnel Manacament has
rejecied 30 court orders cnd therebv de-
nied espportionment to the =sffected
former spouses. In ﬁcdition.'the General
Accounting O indicates there sare
gnother 50 {000 court orders which
were rejected end relired {0 the records
gtorage facllity,

I em outraged that the Ofice of Per-
eonnel Management falled to inform
the interested rarties in these retected
cases when the OZce of Personnel Man-
sgement refulstlons were chenged to
permit the Office of Personne] Manage-
ment Lo henor the court orders. Further-
more. the Ofiice of Personnel Mansage-
ment denled & retirec's request that part

‘of his retirement annuity be asciened to

his {ormer soouse althouch the Genersl
Accounting Office indicates that the Of-
fice ¢ Perscnnel Manszement hzs the

suthority to permit such 2llotments 3t
is czilous treatment both of the Stale
courts end those former spouces.

I urge John P. Eowler, Chle! of the
Ofice of Personnel Mansagement's Poliey
Development Secticn,- to {mmediately
reprocess these rejectcd court ordess
er.d retrieve those whicli ere in the stor-
ege facility in Boyers, Fo. Innozent wom-
en should not be made to sulfler be-
cazuse Of scme bureaucrat's nitpicking.

‘Moreover, the OIice of Personnel
Manegement’s regulations of diarch 17,
1880, must be expanded. The Ofbce of
Personne! Management procedures pro-
vide for direct paym.ents to the {ormer
spouse cnly 4 the retiree docs not object
to such & procedure, even thcugh the
court specifically stated that the retiree
was to make the payment. It is totally
ccntrary to cengressional interit for the
Ofce of Fersonnel Managemaat to plers
this restriction on court orders

Unless there is an administrative solu-
tion to the problemrs soon, I can assure
the Office o Personnel Management that
a legislative solution will be forthcom-~
ing. .. '

I commend the Congress for edopting
this precedent setting legislation to rec-
omnize the vested interest of the spouse
of Feceral employees to & pro rete shete
of the retirement end survivor ennuities.

This legislation is consistent with rec-
ommendations of the President's Com-
missien on Pension Policy in its intesim
report of May 1980.

Moreover, it is snother step toward
mere egultadble treztment of spouses.
Passage of Public Lew 85366 last Con-
gress gave the courts the euthority to
divide Civil Service Retirement System
ennuities and removed the immunity of
Federal civilian pensions from such court
orders.

‘The Congress has thus far falled to
make this provizion epplicable to the
military. To quote the recent General
Accounting Office report:

It should be pointed out that, except for
gernishmrent actions, the uniformed services
retirement systermn doee not sllow for direct
payment ¢! retlrement benefitz o former
gpcuses in compliance With court orders. Vee
know of Lo reason why this system should
no! be consistent with the civi service end,
Forelgn Bervice systems,

GRIEVANCES

We made some improvement in the
grievance section of the bill during the
conference. Nevertheless, I still heer a
1ot of dissatisfaction with the operztions
of the Grievance Board. In the civil serv-
ice, gricvance systems are ncgotiated be-
tween menagement snd the exclusive
representative of the employees. Because
of faliure of those regotiations in the
carly seventies, the grievence mechanism
is statutory in the Foreign Service. My
preference would be to heve 8 negotiated
system in the Forelgn Service as well.
Moving in that direction wes impossibie
during consideration of tkhe Fereizn
Service Act.

Aany of the problems with the griev-
ance svstern ore not capsble of lepisla-
tive solution. Although legislativechang-
es might help, I frankly think that many
problems couid be better solved by a more
essertive Grievance Board 1f the mem-
bers of the Board saw themselves as in-
dependent and neutral decislonmakers,

T
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the Board would be a stronger and better
instttution. One of the things vwe tried to
€o ir this Jegisletion and in the Jegisla-
tive hictory wes to convey to the Griev-
znce Boz-d the interest of Congress in
iis independence. The Beoard should not
se2 jiself es 3 menagement body.

With regard to the cefiniiion of a
grievance, I think the languzge of sec-
ticn 1101 provides fcr a brozad ranre of
gricvable actions. The area which causes
the most concern is that of reprizals.
Section 1101z} (1} (F) maeakes salleged
repriszls gricvable. This section should
be read without regard to the limitations
in section 1101(b). Indeed, the Integrity
o! the grievable mechanizm depencs on
the Grievance Beard belng able to pro-

t members of the Service who use the
system, The list of grievabie {tems in sec-
tion 1101(a) is = cdescriptive znd not 2
limiting I'st. The lst In 1101(db) Is a list
of exceptious and, as such, should be
read narrowly by the Grievence Board.
Hence, en actior should be grievable un-
less there is 8 speciic, nerrow exceplion
in 1101 (b),

With regard to the Secretary's veie
over Crievance Beard decisions, I think
& clear statement of congressiona.l in-
tent should be helpful. The way I see the
veto provision working 15 2t the agency
head should, excen’ in rere cases, adopt
snd I:I:p‘emﬁnt the ceclzion of the Criev-
ence Board. The decislon of en agency
hezd to velo the decision of foreign
poiicy or nelionzl securlty grounds, ic
essentizlly unreviewable, What has to be
conveyed to agency heeds is congres-
stonal will thet the decision of the Board
be tmplemented. I personally would like
to know every time £n sgency hecd re-
fuses to implement the decision ol ¢
Grievance Boerd. I would like to know
{rom the Depariment why the velo wat
exercised. I veloes was exercised toc
ofien {n the future, I would try to re-
move this veto power from the Secretary

During ficor considerition. both the
gentleman from Florida (Mr. Fascriin!
zn? I promized the gentleman fron
South Caroiina (Mr. Dzrrick) thet we
wowld look into the working of the
grievance system. I 2am sure both of w

~intend to keep that commitment.

ZQUAL EMPLOTLEINT OFPPORTTUNITYT

In numerous plzces throughout thi: -
bili. congressional interest in insuring
equzl empioyment opportunity In the
Foreign Service is stated. Mesit prinet
ples, including equel employment oppor
tunity must be followed in every per-
sonnel action. The Inspector Generzal o
the Department of State end the Forelgr
Service is specificelly instructed to in-
spect to see that me'it principles an
being observed. -

There is pew pro':Lc:lon which T thini
deserves special attention. This bil
makes statutory the existence of the
Board of Exaeminers of the Forelrn Serv
ice. The Boz:d is given the specific statu
tory mendste of seeing whether the ex:
eminzations given by the Forelgn Servic
meet the reguirements of the Uniforn
Guidelines ¢! Empioyee Selection Pro
cedures. While these guldelines, ssue
by the Egqual Employmesnt Opportunit:
Comrrission end other sgencles, apph
fully to all Gevermment agencies. en-
forcement has been lax. This is becsus:
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